












学校编码：10384                         分类号      密级         
学    号：13020121150214                         UDC         
    
 
硕  士  学  位  论  文 
 
流质约款效力问题探究 
Study on Effect of the Fluidity Clause 
李  欣 
指导教师姓名： 朱 炎 生  教 授 
专 业 名 称： 法 律 硕 士 
论文提交日期： 2015 年   3 月 
论文答辩时间： 2015 年     月 
学位授予日期： 2015 年     月 
答辩委员会主席:          
评    阅    人:          














































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的



































（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 





















































Originated from Roman law, fluidity clause has been repeatedly banned and 
permitted in the different stages along with the social and economic development. 
At present, due to concerns of maintaining the principle of equity and protecting 
the interests of the debtors，the Property Law of our country bans the fluidity 
clause comprehensively, and does not recognize its validity. Traditionally, the 
prohibition of the fluidity clause has well protected the interests of the guarantors 
and maintained the stability of the market. However, with the development of 
social economy, the ban of fluidity clause has increasingly been questioned by 
various parties and the calls for lifting the ban can be heard without end. The 
author believes that the law should serve the society. So once the society requires 
the law to change, the law is responsible to respond. This paper research whether 
the ban can be lifted or not. Consequently, the first part of the paper observes the 
current status of fluidity clause in our society, and discovers the relation and 
differences between fluidity clause and related behaviors, as well as the disputes 
aroused. Next, in the second part, the author presents the attitudes of main 
countries towards fluidity clause, and discusses respectively the relevant national 
regulations to ban and permit the fluidity clause in order to explore the trend of 
legal modification on fluidity clause. Besides, in the third part, the author 
summarizes the attitudes of the national legal experts towards fluidity clause, 
illustrating respectively the starting points of the academic support or opposition to 
fluidity clause. It refers to Marshall’s marginal utility theory of value to compare 
the social welfare changes prior to and after the prohibition of fluidity clause with 
legends. Upon getting the conclusion that the permission of fluidity clause can 
increase social welfare, the author utilizes it as a premise to offer suggestions of 
reconstructing the guarantee system of our country. 
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